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The idea of death, the fear of it, haunts the human animal like nothing else; it 
is a mainspring of human activity - designed largely to avoid the fatality of 
death, to overcome it by denying in some way that it is the final destiny of 
man. 

Ernest Becker2 

 

Abstract 
This paper considers the legal, medical and policy issues arising from post mortem 
organ donation.  It explains the basis of relevant law, and examines the diagnosis of 
death and the ethics of medical aspects of post mortem donation. 

While the law in this area may well be imperfect, it provides an appropriate and 
ethical framework within which healthcare professionals can function. The current 
medicolegal framework protects and preserves the public interest, such that the 
broader society can be confident that the dead donor rule is observed irrespective of 
the way that death is diagnosed. This paper also acknowledges the human fear of 
death and calls for responsible scholarship in this area. 

 

Authors: 

Introduction 

 

Death is the final frontier; it is the great and unknown and something that arouses 

fear.3  Not only is there fear of death itself, but of mistaken diagnosis of death and of 

                                                 
1 This research was performed as is part of ARC Discovery Project Grant DP0773141, 'Consent in the 
Void: Moral, Legal and Community Values in Decisions Before Birth and After Death'. 
2  Ernest Becker, The Denial of Death (New York Free Press, 1973), p.ix. 
3   For some recent reflections on the fear of death see Julian Barnes Nothing to Be Frightened Of 

(Cape, 2008) 
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a premature declaration of death.4 Donation of organs after death therefore raises a 

number of psychological, ethical, legal and medical issues, some of which go straight 

to our deepest fears about death and dying. The spectre of waking up in a coffin deep 

beneath the grounds haunts many of us and is the stuff of macabre fiction. It is 

therefore vital that death diagnosis be rigorous, accurate and appropriately and 

ethically regulated.  

 

In recognition of these fears, the legal regulation and practice of organ donation has 

evolved to provide safeguards against the explantation of organs from people who are 

still living (not yet dead). With the passage of time, new transplantation practices 

have emerged and new technologies have changed the way that death is diagnosed. 

New techniques have been introduced to maximise the viability of explanted organs. 

Some of these practices are challenging and some might seem to threaten the ‘dead 

donor’ rule which is widely accepted as the ethical basis for post mortem organ 

donation (as opposed to living donation). 

 

The recent article by James Tibballs5 published in this journal taps into these fears of 

premature death diagnosis, conjuring up the gruesome spectacle of organs being taken 

from the ‘almost dead’ or the ‘near enough to dead’. Tibballs raises a number of 

concerns about the law and medicine of donation of organs by people after they die.  

In essence, he suggests that organs are being extracted from donors before they are 

‘truly dead’ and that both law (through its death definitions) and medicine (through its 

practices of diagnosing death) are implicated in this terrible wrong to the public. His 

approach undermines the medical profession, challenges the law and frightens the 

public but provides little insight into the realities of organ donation. 

 

According to Tibballs, for the purposes of the legal rules of organ donation from the 

dead, the whole brain death criterion for diagnosing death is satisfied by medical 

                                                 
4  It is the fear of mistaken diagnosis of death which contributed to the slow embrace of brain death 

definitions.  
5  James Tibballs, ‘The Non-Compliance of Clinical Guidelines for organ Donation with Australian 

statute law’ (2008) 16 Journal of Law and Medicine 335 
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practices which do not ensure that all brain function has been completely 

extinguished. The person is therefore not ‘truly’ dead, or ‘totally dead’. Thus when 

law refers to the ‘dead’ (that is, defined by irreversible cessation of all function of        

the brain), and the ‘dead donor rule’ which relies on this definition, it is not referring 

to the right thing. It is not calling people ‘dead’ who are ‘actually dead’ but only ‘as 

good as dead’, who are ‘not completely dead but dead enough’ but calling them 

‘dead’6 (to employ his tendentious and alarming language). Law is therefore being 

inauthentic and inaccurate, even dishonest, in its organ donation rules which refer to 

the removal of organs from the ‘dead’ and the medical profession, by necessary 

implication, is party to these deceitful practices. 

 

Tibballs also objects to the diagnosis of death based upon cardiac criteria (irreversible 

cessation of the circulation) and its medical interpretation. He asserts that the doctors 

are coming in too soon, removing organs before there is absolute confidence that there 

can be no resuscitation, that is, that the cessation is truly irreversible. And worse still, 

that in anticipation of their impending death, donors are being positively harmed by 

medical procedures designed to improve the viability of their organs for donation. He 

takes particular exception to an article published by two of the present authors, 

Richards and Rogers,7 which defends the law and medicine associated with such 

procedures arguing that they are non-harmful to the donor and consistent with the 

doctor’s  duty to act in the patient/donor’s best interests.8  

 

Not surprisingly, Tibballs’ various assertions have already received a good deal of 

public attention as well as drawing fire from the medical profession.9 They are also of 

great concern to those who wish to ensure that there is in place an ethical and 

appropriately regulated organ donation programme which fully protects and promotes 

                                                 
6   Ibid, 354-5. 
7  Bernadette Richards and Wendy Rogers ‘Organ Donation after Cardiac Death: Legal and Ethical 

Justifications for Antemortem Interventions’ (2007) 187 Medical Journal of Australia 168.  
8  In particular, Rogers and Richards  refer to the non-harmful administration of antemortem heparin to 

people with a known desire to be organ donors, but not (arguably harmful) femoral vessel 
cannulation (as Tibballs asserts). See Wendy A Rogers and Bernadette J Richards ‘In Reply’ (2008) 
188, 3 Medical Journal of Australia 188 for a restatement and clarification of their position. 

9  See for example Bill Silvester ‘Our Final Consideration’ 21/10/ 2008 The Age 13 
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the public interest and, most importantly, which earns the public trust. Without public 

trust, there can be no viable programme, for without trust no one will agree to the 

removal of their organs after they die and no one will receive transplants from the 

dead. 

 

Our discussion will consider the legal, medical and policy issues arising from the 

organ donation process.  We will explain why the law and medicine of donation after 

death is in fact ethical and appropriate and protects and preserves the public interest. 

While the law in this area may well be imperfect, we will show that it provides the 

most appropriate framework within which healthcare professionals can function and 

the broader society can be confident that ghoulish intensive care doctors are not 

waiting in the wings to seize their organs before they have finished with them.  

 

We begin with an analysis of the legal principles which govern this area and an 

explanation of the goods they seek to promote and the evils they wish to avoid. We go 

on to consider the manner in which modern medicine seeks to honour these legal 

principles. We conclude with a discussion of the public interest in fair and responsible 

scholarship in an area which is so fraught with emotion and also speak to the need to 

promote public trust. 

 

Legal Interpretation and Legal purpose: What the Law is Setting out to Do 
 

Though it may be unwitting, Tibballs has allied himself with a particularly narrow 

doctrinal approach to law and its principles, concepts and their interpretation. What 

characterises this approach is a strong desire to pin down the nature of things in the 

world, find their essences, define them with crystal clarity and then apply the right  

legal label to them, one which fits to perfection. In this way of legal thinking, law and 

lawmaking entail a sort of matching exercise: the purpose of lawmaking is to ensure a 

perfect correspondence between life (beings and things in the world) and law. Law 

must discover the true nature of its subjects. It must discern the nature of x (outside 

law), and that nature may be divined by a variety of means: say by physical/scientific 

means or by moral/religious means, depending on one’s orientation and one’s 
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prevailing discipline. And then, to be authentic, law must match itself to the nature of 

those beings and things in the world outside law. It must tailor itself to its subject or 

object. It must find a correspondence between someone or something external to law 

and law itself. This correspondence is achieved by the use of appropriate legal 

definitions (which capture the truth about the subject or object) and by the appropriate 

mapping of legal rights and duties on to this subject, or in relation to the given object.  

 

The best law, according to this narrow approach, will have identified the objective 

(and implicitly stable and universal) truth about the nature of the object or subject to 

be regulated, and then the legal regulation of that thing or being will reflect its true 

essential nature. This is an understanding of law identified and criticised over fifty 

years ago by HLA Hart.10 He said that law making is not to be seen as an exercise in 

divining the true nature or essence of a thing or person and then pointing at it and 

naming it. Rather it is to be understood as a complex social and linguistic practice.11  

 

Tibballs has adopted this narrow (and arguably antiquated) approach to legal 

interpretation. In his analysis of the law of death definition and organ donation, he 

repeatedly expresses his concern about what he describes as the ‘mis-match’ between 

the legal and the medical definition of death. For example, he asserts that the ‘whole- 

brain’ definition of death ‘requires cessation of all brain function’ and so this 

demands a medical diagnostic test that ensures that ‘some process must have occurred 

which would be expected to cause’ the cessation of function of ‘every brain cell’.12 

However a better way of thinking about the nature of law and legal regulation, 

especially in this area of death and donation, is relational and constructionist. Thus 

conceived, law does not seek to rely on the supposedly essential intrinsic or absolute 

meaning of subjects or objects (in the case of death, that all life has absolutely gone), 
                                                 
10  H. L. A. Hart. Definition and Theory in Jurisprudence. An Inaugural Lecture. (The Clarendon Press, 

Oxford 1953). 
11  John Seymour in his analysis of foetal status has identified and criticised this approach. In its 

application to foetuses, the idea is that the true or real nature of the foetus must be discovered and 
fixed (eg it is truly a human being, or truly a person, or truly a developing organism) and then law 
must apply the right label and then do so consistently across all parts of law. He contrasts this with a 
relational approach which is effectively what we describe and advocate below. (See Childbirth and 
the Law, Oxford University Press, 2000). 

12 Tibballs, above n.5, 339. 
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when deciding how to regulate and to endow with rights and duties. It does not 

endeavour to achieve a perfect fit between life (and death) and law and then consider 

its job well done. Rather it makes or constructs its (legal) subjects and (legal) objects 

with legal tools - with legal rights and duties which then bring into being legal 

persons or subjects, the exercisers of those rights and duties in relation to one another. 

It thus serves to construct and regulate the sort of social and legal relations we should 

have with one another: how we should and should not treat each other. 

 

Though this might, at first glance, seem to be a highly abstract conception of law, it is 

arguably more faithful to the nature of law and its purposes. It is relational, in that it 

depends on a relation between a right and a duty, and also on a relation between a 

right bearer and a duty bearer. Typically these right bearers and duty bearers are 

human beings operating within a great variety of social and legal relations (though 

they can also take the form of corporations). Of course there must be a reason why 

these legal relations are formed and recognised, through the conferral of rights and 

duties, and here we must look to the purposes of a given law, and the purposes of law 

generally, which are both related to social purposes.  

 

Each law has ends in mind and essentially they are social ends based on particular 

social understandings – of what is good and bad for us as human social beings. After 

all, law is always about relations between persons. Law is therefore always and 

ineluctably social. It is about how people should behave to one another in social 

contexts and it sets the bounds of the acceptable and the unacceptable: it gives 

expression and force to social norms. Rules which create and regulate relations 

between persons and assign them rights and duties are therefore always trying to 

achieve a social purpose, to secure a certain good and/or avoid a certain harm. 

 

This is why, according to Lon Fuller, in the determination of legal meaning we need 

always to ‘ask ourselves, what can this rule be for? What evil does it seek to avert? 

What good is it intended to promote?’13  In short, law is all about social purposes and 

                                                 
13  Lon Fuller, ‘Positivism and Fidelity to Law — A Reply to Professor Hart’ (1958). 71 (4): Harvard 
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the promotion of social goods and the avoidance of evils (socially rather than 

metaphysically understood). 

 

With legal death definition and the law regulating organ donation, which employs this 

definition, the social purposes are varied and law openly recognises this richness of 

intention by employing a richness of legal principle designed to achieve a variety of 

social goods and avert a number of harms.14 It is common knowledge that the legal 

definition of death was altered in response to the medical and social possibilities of 

organ donation. The current death definitions, which are now well accepted, seek to 

promote the social good of saving or vastly improving the lives of people who need 

organs by ensuring that viable organs which might save them are not buried or 

incinerated with the dead. Traditional diagnosis of death based on cessation of 

circulation could not accommodate either withdrawing treatment or explanting organs 

from the brain dead. The donation laws which employ these definitions seek to 

promote the social good of permitting altruistic donation but criminalise the sale of 

organs (which is associated with the evil of human rights abuse). At the same time 

they aim to promote the good of respecting the wishes of the donor to make altruistic 

decisions about the post mortem use of their organs (reflecting the fundamental legal 

principles of autonomy and consent) but avoid the evil of premature removal of 

organs (the legal principle of respect for bodily integrity). Both the law and the 

medical profession therefore must be satisfied that the legal definition of death, the 

related organ donation laws and the medical practices which give effect to them, 

contain no risk of permitting the removal of organs from people who could possibly 

revive (the legal principle of the sanctity of life). Faith must also be maintained in the 

therapeutic relationship between doctors and patients (the doctor’s duty of care to do 

what is in the patient’s best interests).  

 

Perhaps, most critically, patients must be reassured that doctors remain morally and 

legally committed to their best interests. A further associated social good of the laws 
                                                                                                                                            

Law Review 630–672 at 665 
14  Death definition is not just needed for the purposes of organ donation. We need a point in time at 

which we can say that someone is dead for the purposes of burial, distribution of their assets and so 
on. 
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of death and donation is the promotion of public confidence in such social schemes: 

there must be faith in law, or what Fuller calls ‘fidelity to law’,15 otherwise what 

might be regarded as the ultimate good of saving lives through donation would be 

completely undermined. No one would choose to give their organs away because 

there would be an atmosphere of distrust – in law (in the rule of law) and in the 

medical profession (and the Hippocratic Oath). And the concomitant evil to be 

avoided is the creation of public fear that the law is open to abuse. Essentially, all of 

this we think has been achieved (though we intend to test for current social attitudes) 

and Tibballs is deeply wrong to suggest otherwise. 

 

If we think of all this in a legal relational manner, and in terms of the legal principles 

which govern those relations, the law of death and donation is about legal relations, 

inter alia, between doctors and patients, and between donors and donees and often the 

families of both. It is governed by a variety of legal principles, especially those 

deriving from common law tort, which require doctors to observe a duty of care to 

their patients, to act in their best interests, and special statutory laws of donation, 

which endow patients with a right to consent to the removal and transfer of their 

organs to unspecified others but disallows sale. Where the donation relates to 

donation after death, such laws of course also immunise doctors from potential 

charges of murder or of failing to exercise the appropriate duty of care.  

 

Best Interests 

What counts as proper care of a patient and due respect for their ‘best interests’, even 

at the point of death and beyond, is also broadly and relationally conceived by law. In 

the context of the laws of donation, it is not confined to the narrow question of 

whether every skeric of life has gone out of the body (and so the organs may now be 

lawfully taken). It is not narrowly biological. Rather it may extend to a consideration 

of the donor as a whole person, a whole personality, and how they would like to be 

thought of: as an altruistic donor. It may therefore extend to a consideration of the 

means of achieving the success of a donation and transplant, because this is surely 

                                                 
15  Fuller, above n.13. 
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what the donor wants to achieve.16 (And this is why antemortem procedures which do 

not harm the donor and which will improve the likely success of a donation may well 

be in the donor’s interests.) 

 

This larger reading of the patient’s interests was endorsed by the English Law Lords, 

first by the Court of Appeal and then by the House of Lords in the case of Bland. Here 

the Lords reflected at length on what counts as the best interests of someone who has 

post-coma unresponsiveness (previously known as persistent vegetative state): not 

legally dead but as the Lords put it, the living dead. This case concerned the legality 

of the withdrawal of hydration and nutrition from Anthony Bland who was diagnosed 

with post coma unresponsiveness. His parents felt that the ongoing treatment of 

Anthony was not in his best interests and sought the court’s authority lawfully to 

discontinue all treatment. 

 

Tibballs asserts that in Bland ‘the House of Lords did not base its decision on best 

interests, ‘but rather on the futility of treatment’.17 In his account of the decision, the 

Lords asserted that there was no point in treating Bland, that it was futile, and so 

treatment could be lawfully stopped. He casts it as a narrow doctrinal decision, which 

is unhelpful to any discussion on the law of death and donation, and also seeks to 

limit its influence on Australian jurisprudence. Pace Richards and Rogers, he says 

that the decision cannot stand for the principle that even at the point of (virtual) death, 

there is a moral and legal duty to consider the interests of the patient broadly: their 

dignity as a person and what they would have wanted (such as the desire to bequeath 

their organs). 

 
                                                 
16 This whole view of the person is analysed and endorsed by Ronald Dworkin in Life’s Dominion: An 

Argument about Abortion, Euthanasia and Individual Freedom (Vintage Books, 1993) which is in 
turn examined and endorsed by the Law Lords in Airedale N.H.S. Trust v Bland [1993] AC 789. As 
Hoffman LJ observed, ‘counsel for the Official Solicitor offers a seriously incomplete picture of 
Anthony Bland's interests when he confines them to animal feelings of pain or pleasure. It is 
demeaning to the human spirit to say that, being unconscious, he can have no interest in his personal 
privacy and dignity, in how he lives or dies.’ (829) Thus he emphasised that humanity is more than 
instantaneous impulse and feeling. 

 
17 Tibballs, above n.5, 346. 
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Lord Goff did, indeed point to the futility of the treatment in his judgment but to say 

that this was the crux of the matter (and to reduce discussions of best interests to mere 

obiter) is to misunderstand the complexity of this difficult case and to diminish the 

manner in which the Lords sought to understand the situation of Bland – sensitively 

and relationally. As Sir Thomas Bingham (in the High Court) noted, this case raised 

‘moral, legal and ethical questions of a profound and fundamental nature, questions 

literally of life and death.’18 Thus, from the start, the judgments were aimed at 

expansive questions which, as is appropriate in the law, can be given equally 

expansive application in analogous situations. 

 

Each of the Law Lords emphasised the broad nature of the concept of best interests 

and noted that it extends beyond mere biological interests. Significantly, Dame 

Butler-Sloss (for the Court of Appeal) described the principle of best interests of a 

patient in these circumstances as encompassing ‘wider considerations (than futility of 

treatment)’19 and including ‘the right to be well regarded by others, and to be well 

remembered by his family.’20 Lord Hoffman (for the Court of Appeal) was even 

prepared to step beyond the boundaries of life and consider what accords an 

individual appropriate respect after their death. In Lord Hoffman’s view, we pay 

respect to wishes, bodies and memories because ‘we think it an offence against the 

dead themselves’ if we do not.21  Prior to death, however, we must ‘try our honest 

best to do what we think he would have chosen,’22 and this includes a dignified death 

and the patient’s best interests extend to ‘having respect paid to what seems most 

likely to have been his own views.’23  

 

The House of Lords affirmed the decision of the Court of Appeal and offered further 

commentary on the nature of the best interests of Anthony Bland. Lords Goff and 

                                                 
18  Airedale N.H.S. Trust v Bland [1993] AC 789, 813. 
19  Ibid, 819. 
20   Ibid, 823. 
21  Ibid, 829. 
22  Ibid, 829-830. 
23  Ibid, 833. 
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Browne-Wilkinson both emphasised the best interests of the patient combined with 

the underlying moral, ethical, medical and practical issues to be decided.24  Concern 

was expressed about the indignity of invasive medical treatment not consented to. 

(And of course, indignity can only be made sense of in terms of how he appeared to 

others as dignity is a social concept.) 

 

The question of ‘best interests’ is fundamental in the context of organ donation 

because of the significance of the term in all of the Guardianship legislation around 

the country. The Guardianship legislation is a central consideration in this context 

because potential organ donors lack capacity at the time of final decision-making, and 

thus are subject to the decisions of a guardian. The main concern is the limits of the 

authority of a guardian who cannot make decisions (for example about antemortem 

interventions) that are not in the patient’s best interests.   

 

The term ‘best interests’ is therefore a fundamental one, setting the outer limits of the 

legal decision-making process. If we are to determine how the best interests of an 

individual are to be ascertained, and appropriately balanced against any competing 

interests, then we must turn to judicial pronouncements regarding this concept.  The 

English Court of Appeal and the House of Lords provided an insightful discussion on 

what constitutes the best interests of a terminally ill patient and this has been cited 

with approval here in Australia (two recent examples are Harriton v Stevens (2006) 

226 CLR 52 and Application by Herrington Re King [2007] VSC 151 ).   

 

Indeed the concept of ‘best interests’, as defined by the Law Lords, is illustrative of 

the broad view that the law is prepared to take in situations such as these – of dying, 

death and donation. It is not only a view that is sympathetic to the family and friends 

of the dying patient but it is a pragmatic one: it can and does allow the living to take 

part in the decision concerning the most appropriate path in these circumstances and it 

gives permission for all parties to move forward and accept the difficult process that is 

death. 

                                                 
24  Ibid, 863-864 and 877. 
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As Richards and Rogers have argued, those interests may even extend to the 

administration of non-harmful procedures, such as giving heparin  prior to death, in 

attempts to maximise the function of the organs so that others can benefit from 

donation which is altruistically desired by the patient and their relatives. The notion of 

best interests is intended to give meaning and effect to wishes clearly expressed by the 

(now dying/deceased) donor; it affirms the autonomy of the individual and recognises 

their right to control decisions affecting their bodily integrity.  This is a view of best 

interests which Tibballs is unwilling to countenance despite clearly enunciated 

judicial support. 

 

To recapitulate, the social evils that laws of death and donation seek to avoid include 

the abuse of patients, as vulnerable persons, including their deception, and perhaps 

also the brutalisation of the medical profession. The social goods these laws seek to 

secure include the proper care of patients and the protection of their interests, 

including their interest in giving ‘the gift of life’, and the saving or improving of the 

lives of those who need organs.  

 

A good which is neither offered nor sought is a perfect biological (or for that matter 

metaphysical) matching of a) the very final moment when all biological activity in a 

human being or their brain stops and b) the legal definition of death. The medical 

profession (and Tibballs) knows that this exact moment cannot be confidently 

medically identified; and the law does not require this matching for the relevant social 

goods to be secured and the social evils to be averted - that is for the relevant legal 

relations to be regulated in a manner which promotes those goods and avoids those 

harms. 

 

Diagnosing Death for the Purposes of Donation: How the Goods are Secured and 

the Evils Averted 
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As the ‘ANZICS Statement on Death and Organ Donation’25 makes plain, death is not 

a single defining moment but is: 

a process rather than an event. The determination and certification of death 
indicate that an irrevocable point in the dying process has been reached, not 
that the process has ended. Determination of death by any means does not 
guarantee that all bodily functions and cellular activity, including that of brain 
cells have ceased.26 

 

The best we can hope for is a point at which, for certainty, we as a society can be 

satisfied that it is appropriate for medicine to define a person as dead. This is what the 

law sets out to achieve with its two methods of diagnosing death: by the whole brain 

criterion and by the cardiac criterion. We will consider each of these in turn. 

 

Clinical diagnosis of death following irreversible cessation of all brain function 
 

In Australia, and consistent with international practice, we have used the clinical 

diagnosis of brain death for many years. This is supported by relevant legislation 

governing the determination of death. The debates about brain death have been well 

rehearsed in the literature. The main criticism of diagnosing death by the brain 

function criterion is that while the newly dead person receives full ventilatory and 

circulatory support, the body has the appearance of life. It is not until support is 

withdrawn that the lifeless state can be fully observed. There are also questions about 

the timing of the loss of all brain function. If the loss of all brain function is taken to 

mean the death of each and every neurone, a prolonged period may be involved. 

Living cells may be retrieved from the brains of corpses some 8 hours after death,27 

but in general neither the law requires nor do medical practitioners desire an 8 hour 

hiatus prior to the declaration of death. It seems equally unlikely that the public would 

desire this as to do so would create a state in which the person was clearly not living, 

                                                 
25  ANZICS Statement on Death and Organ Donation, 3rd Edition 2008, 

http://www.anzics.com.au/uploads/ANZICSstatementfinal26sept08.pdf, accessed October 2008. 
26  Ibid, p.9 [1.2] 
27  Verwer RWH, Hermens WTJMC, Dijkhuizen PA, et al.:  Cells in adult human postmortem brain 

slices remain alive for several weeks in culture. FASEB J 2002, 16:54-60, cited in Shemie S. 
Clarifying the paradigm for the ethics of donation and transplantation: Was 'dead' really so clear 
before organ donation? Philosophy, Ethics, and Humanities in Medicine 2007, 2:18 
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but neither officially declared dead: they would be in limbo, waiting for all brain 

function to cease. Also it is not clear how the incontrovertible loss of all brain 

function would be determined – to be proven to be irreversible, this would require 

unsuccessful attempts to retrieve living tissue, which is a most unpalatable scenario. 

The absence of circulation to the brain (pace Tibballs) would not prove that all 

function (ie irreversible death of every neurone) was lost. 

 

There are interesting philosophical and phenomenological discussions to be had about 

brain death. These do not alter the fact that cessation of all brain function is a legally 

accepted clinical diagnosis based on the loss of the functions of the brain. The extent 

of ‘all brain function’ is not specified by statute. Rather, this diagnosis is left to 

clinicians who have drawn upon the concept of irreversible loss of the integrating and 

coordinating functions of the brain, without which respiration and other vital 

functions cease. The views of the Australian public on brain death have not (to our 

knowledge) been canvassed.28 Further, pace Tibballs, the case of Krommydas v 

Sydney West Area does not give us evidence that ‘the adequacy of this definition of 

brain death’ is questionable ‘at least in the eyes of some members of the public’.29 

There is nothing in this judgment to indicate a broad public dissatisfaction with brain 

death criteria and it is an unacceptable generalisation to state that this is what it stands 

for.  It is unlikely that the Krommydas family had a sufficiently sophisticated 

understanding of brain death criteria to challenge them. A more plausible explanation 

is that they were profoundly distressed at the prospect of losing a much loved family 

member and found it hard to come to terms with his mortality. 30 

                                                 
28 However, our current research with members of the South Australian community (supported by a 

grant from the Australian Research Council) is asking this very question.  
29 Tibballs, above n.5, 339. 
30 If we turn to the specifics of the decision (as opposed to broad generalisations) we can see that the 

emotional turmoil of the family was evident to all. Sully J presented a sensitive judgment in which he 
discussed the situation of Mr Dennis Krommydas who was, at that time, a patient in ICU at 
Westmead. His Honour acknowledged that it was understandable that the family sought to prolong 
any aspect of his treatment that might offer a possibility of improvement. But little was then said 
about any of the evidence or circumstances of the family’s questioning of the removal of treatment 
and at no point was there an open challenge to the brain death criteria. His Honour referred to ‘the 
plight’ of the family and acknowledged that they were entitled to express their views. He emphasised 
their right to a proper and respectful consideration by the Court but noted that the Court must be 
guided by the law and concrete evidence.(at [4]) It is also relevant that Sully J  declined to provide 
any insight into the affidavits from the hospital or the family (at[7]) Thus to posit that this judgment 
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Clinical diagnosis of death following irreversible cessation of the circulation 

 

Traditionally death was recognised by the absence of circulation and respiration, 

which rapidly leads to the classic appearance of the human corpse. Absent a desire to 

perform interventions such as organ and tissue explantation immediately after death 

(or for legal purposes such as the prosecution of murder investigations in which the 

time of death is pivotal), there was little concern about the exact time at which death 

occurred. The advent of successful resuscitation techniques and the re-emergence of 

organ donations from donors declared dead by circulatory criteria have changed this. 

These requirements, however, do not alter the fact that dying is a process that occurs 

incrementally and during which it is not possible to say at this second S1, the person 

is alive, and at the next S2, she is dead. Several people have written eloquently on 

this, see for example the piece by Darwin who writes:  

In the real world, death is a continuum, and it should be dealt with as such. 

That means thoughtful judgment on the part of patients, physicians and 

lawmakers as to where to draw lines in that shifting sand.(p 541).31 

 

For all sorts of reasons we need a time at which death is declared. There are several 

candidate points which have been discussed, for example by Shewmon.32 He proposes 

the following events on the journey to ‘ready to bury’ dead (our words, not his): 

E1 Final apnea 

E2 Final asystole 

E3 Loss of potential for cardiac autoresuscitation 

                                                                                                                                            
provides evidence of ‘public rejection’ of brain death is taking something from the judgment that is 
simply not there. In reality, this case stands for little more than a demonstration of the trauma that 
surrounds the dying process, the inability of some families to accept that death has occurred and has 
little to do with the debate regarding brain death criteria.  Indeed it demonstrates the appropriateness 
of a clear, legal definition of death facilitating both judicial and medical support of a family 
struggling to come to terms with mortality. 

 
31  L Whetstine,  S Streat,  M Darwin, and D.Crippen D. Pro/con ethics debate: when is dead really 

dead?. Critical Care. 9(6):538-42, 2005. 
32  DA Shewmon, The dead donor rule: lessons from linguistics. Kenn Inst Ethics J 14(2004): 277–300 
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E4 Loss of potential for interventional resuscitation 

E5 Onset of permanent loss of consciousness 

E6 Loss of potential for recovery of consciousness 

E7 Irreversible loss of all brain function 

This list is not intended to imply an invariable temporal sequence as, for example, E7 

will precede E1-4 in those who are diagnosed dead by the brain function criterion.  

 

The list however is useful for the diagnosis of death by the cardiac criterion because 

with these patients, E3 seems the logical point at which to declare that the patient is 

dead. Candidates for donation after cardiac death (here we use the common term 

‘donation after cardiac death’ [DCD] although this may more accurately be described 

as ‘donation after death diagnosed by the cardiac criterion’) have their treatment 

withdrawn on some combination of the grounds that further treatment is futile, that it 

is not in patient’s best interests, that it is against the patient’s wishes, or it is unduly 

burdensome. This is a clinical decision taken with family and treating clinicians. This 

critical decision is not related to person’s potential status as organ donor. In current 

Australian clinical practice, the patient's wishes about organ donation will be 

unknown by treating clinicians at this stage, unless these have already been indicated 

by the family. There is therefore no compromise of the best interests test in terms of 

continuing or withdrawing treatment. 

 

Why choose the point at which the potential for auto-resuscitation is lost? 
In these patients, there is no legal or ethical permission for attempts at resuscitation 

(interventional resuscitation, E4 in Shewmon’s taxonomy). There is quite convincing 

literature about the potential for interventional resuscitation to succeed after 

prolonged periods of apparent cardio-respiratory arrest.33 This evidence is irrelevant 

as intervention is proscribed. And, as there is no permission for interventions aimed at 

resuscitation, it cannot be the case that the legal requirement for irreversibility 

includes procedures that would be illegal for the patient in question. 

                                                 
33  There is a growing literature on the Lazarus phenomenon, eg Maleck WH, Piper SN, Triem J, Boldt 

J, Zittel FU. Unexpected return of spontaneous circulation after cessation of resuscitation (Lazarus 
phenomenon). Resuscitation 1998; 39: 125-129, Adhiyaman V. Adhiyaman S. Sundaram R. The 
Lazarus phenomenon. Journal of the Royal Society of Medicine. 100(12):552-7, 2007 Dec. 
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Some authors have claimed that “irreversible” must mean “incapable of being 

reversed.” For example, Menikoff writes:  

The standard dictionary definition of irreversible is “incapable of being 

reversed.” This definition does not give the slightest suggestion that the 

irreversibility of a phenomenon depends on whether we intend to try to reverse 

it. Rather, irreversibility is a statement about the physical state of our world 

and our ability to alter it.34 

 This interpretation may have some intuitive appeal, but, as argued above, intentions 

to resuscitate cannot be ignored, and the potential reversibility of circulatory arrest is 

very much dependent upon both the context and the intentions of those surrounding 

the person in arrest. If the situation is one in which the person is alone when their 

circulation ceases, then E3 is definitely the irreversible moment. Likewise, if the 

person arrests far from medical services, the point at which the potential for auto-

resuscitation is lost is the irreversible moment of death. For those dying within 

medical reach, their arrest is also irreversible at E3 if there is no intention to attempt 

resuscitation, because resuscitation is either futile or not permitted. This is the case 

with potential DCD patients.  

 

Whether or not a state is “irreversible” can better be diagnosed in retrospect rather 

than prospectively. For example, Streat notes:  

Strictly speaking, no prospective definition of ‘irreversibility’ is possible. 

Only after all possible reversal strategies have failed can a situation truly be 

said to have been, in retrospect, ‘irreversible’. In the circumstance of possible 

non-heart-beating donation, such strategies would be morally repugnant and 

contrary to acceptable clinical practice.35  

That is, there is no moment in time at which we can contemporaneously identify, 

absent our intentions and the context, that the state of arrest is irreversible. Therefore 

                                                 
34  Menikoff J. Doubts About Death: The Silence of the Institute of Medicine, 26 J. Law, Med. & Ethics 

1998; 26, Iss. 2: pg. 157-166. 
35  See ref in footnote 2. 
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we have to nominate a time at which, in the circumstances (context, intentions etc) we 

accept that death is irreversible.  

 

If we accept E3 (loss of potential for auto-resuscitation) as the irreversible moment of 

death following cessation of the circulation, when does E3 occur in relation to E2 

(loss of circulation-causing cardiac contractions – time at which pulse pressure lost)? 

There is surprisingly little empirical evidence about this. Accounts in the literature 

draw upon five historical studies, with 109 patients.36 In these studies, there were 

variable attempts at resuscitation. The diagnosis of death was clinical (that is, there 

were no intra-arterial measurements). Three separate papers, DeVita, Youngner et al, 

and Joffe37 all looked at these studies. Each of their papers reaches a different 

conclusion about this empirical evidence. De Vita concludes that there is no auto-

resuscitation after 1 minute; Youngner that there is no auto-resuscitation after 2 

minutes; and Joffe, that we cannot determine whether auto-resuscitation occurs. In 

more recent work, De Vita et al 38 reviewed 15 DCD patients and found that there was 

no spontaneous resumption of circulation beyond 1 minute. Wijdicks et al 39 reviewed 

12 patients with catastrophic neurological injuries who had their treatment withdrawn: 

some cardiac electrical activity was observed up to 10 minutes post circulatory arrest. 

Only two of these patients were monitored with intra-arterial pressure monitors. In 

these patients there was no arterial pressure recorded following terminal cardiac 

                                                 
36  G. Canby Robinson, "A Study with the Electrocardiograph of the Mode of Death of the Human 

Heart," Journal of Experimental Medicine 16 (1912): 291-302; Frederick A. Willius, "Changes in the 
Mechanism of the Human Heart Preceding and During Death," Medical journal and Record 119, 
suppl. (1924): 44-50; M. W Stroud and H. S. Feil, "The Terminal Electrocardiogram: Twenty-three 
Case Reports and a Review of the Literature," American Heart Journal 35 (1948): 910-23; Charles D. 
Enselberg, "The Dying Human Heart: Electrocardiographic Study of Forty-three Cases, With Notes 
upon Resuscitative Attempts," Archives of Internal Medicine 90 (1952): 15-29; and Manuel Rodstein 
and Alfred Bornstein, "Terminal ECG in the Aged: Electrocardiographic, Pathological, and Clinical 
Correlation," Geriatrics 25 (1970): 91-100. 

37  DeVita MA:  The death watch: certifying death using cardiac criteria. Prog Transplant 2001, 
11(1):58-66; Youngner SJ, Arnold RM, DeVita MA. When is "dead"? The Hastings Center Report. 
Nov/Dec 1999. Vol. 29, Iss. 6; 14-22; and Joffe AR. The ethics of donation and transplantation: are 
definitions of death being distorted for organ transplantation? Philosophy, Ethics, and Humanities in 
Medicine 2007, 2:28. 

38  DeVita MA, Snyder JV, Arnold RM, Siminoff LA:  Observations of withdrawal of life-sustaining 
treatment from patients who become non-heart-beating organ donors. Crit Care Med 2000, 28:1709-
1712 

39  Wijdicks EFM, Diringer MN:  Electrocardiographic activity after terminal cardiac arrest in 
neurocatastrophies. Neurology 2004, 62:673-674. 



 19 

arrest. 

 

From this, we can say that it is not known with certainty at what point the potential 

for auto-resuscitation is lost. We can say that there is little to no evidence for auto-

resuscitation occurring more than 2 minutes after circulatory arrest, and therefore 

infer that E3 has occurred by 2 minutes post arrest.  

 

Even if we are certain that E3 occurs at 2 minutes post arrest, this may not be the 

determinative time in relation to DCD procedures. We may clinically and legally 

declare death at 2 minutes with some confidence that the cessation of circulation in 

this person is irreversible, but we may also wish to consider other factors, such as 

hastiness and the perception of indecent haste if organ explanation procedures start at 

2 minutes. In the view of Rogers, the medical author on this paper, between 5 and 10 

minutes is a more decent interval that allows the fact of the irreversible loss of life to 

‘sink in’ for family members. Whether this ‘pause’ compromises organ viability is 

unclear as there are competing claims in the literature.  

Is the brain still alive after cardiac death? 
Tibballs raises the idea (not originally we have to say) that post cardiac arrest, the 

brain may still be alive, therefore it is possible that DCD donors do not meet the brain 

death criteria. Our first point is that our legal system does not require both brain and 

cardiac criteria to be met to legally declare death. However, he taps into a fear that 

somehow, the DCD donor will be aware (conscious) as their abdomen is opened and 

vital organs removed. His argument relies to a significant extent on the notion of 

irreversible loss of all brain function. Concerning irreversibility, the arguments 

provided in relation to circulatory arrest apply equally. There are credible accounts of 

recovery of brain function after circulatory arrest,40 but absent the legal or ethical 

permission to attempt resuscitation, this evidence is irrelevant. One possible response 

to this concern is to use a thought experiment about decapitation. At the moment the 

guillotine severs the neck, our intuition is that we would say the person dies, even 

                                                 
40  See for example Losasso TJ, Muzzi DA, Meyer FB, et al.:  Electroencephalographic monitoring of 

cerebral function during asystole and successful cardiopulmonary resuscitation. Anesth Analg 1992, 
75(6):1021-4. 
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though there is residual cardiac function for a brief period (the spurting blood) and it 

is possible that the brain is alive also for a brief period.41 We certainly would not say 

that there is an obligation to wait up to 8 hours before claiming that the person is 

dead.  

 

In terms of empirical evidence about the functioning of the brain as a person loses 

their circulation, there is surprisingly little research. Several authors claim that 

consciousness is lost within seconds of loss of circulation, with brain death following 

soon thereafter. Tibballs himself notes this: “we don’t know precisely how long the 

brain continues to function after cessation of the circulation, although it is 

undoubtedly to be measured in terms of minutes.” 42 No reference is provided to 

support this claim. Shemie argues quite convincingly that:  

In humans and animal studies, it takes less than 20 seconds for cortical brain 

function to stop after cardiac arrest. This can be reversed if the brain blood 

flow is quickly re-established. It is not clear how long brain blood flow must 

be arrested to uniformly preclude reanimation of neurological function. 

However, any permanent absence of brain blood flow beyond 20 seconds will 

lead to permanent absence of brain function. (emphasis added).43  

Shemie’s references support his claim about loss of consciousness in less than one 

minute. There is no evidence that we have seen that consciousness persists after more 

than 2 minutes of absent circulation.  

There are some DCD interventions that cause concern in relation to possible recovery 

of some brain function. In some centres internationally (not in Australia as far as we 

know) extra-corporeal interval support for organ retrieval (EISOR) is used. This 

involves putting the patient on some form of external bypass machine which 

effectively restores oxygenated circulation. If this occurs within two minutes of 

circulatory arrest, and if the brain is perfused, then there may be grounds for concern 

as it is possible for the brain to regain some activity. For this reason we do not support 

                                                 
41  This example is from Shewmon, note 3. 
42 Tibballs, above n.5, 347. 
43  Shemie S. Clarifying the paradigm for the ethics of donation and transplantation: Was 'dead' really 

so clear before organ donation? Philosophy, Ethics, and Humanities in Medicine 2007, 2:18 
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post mortem re-perfusion of the brain. 

 

Responsible Scholarship 

The legal death definitions and their medical interpretation are intended to ‘indicate 

that an irrevocable point in the dying process has been reached, not that the process 

has ended.’ The point is not to identify the precise moment in which all human 

function has ceased, which Tibballs himself concedes cannot be done. The law here is 

not trying to make a deep metaphysical or even biological point: that now we have a 

‘truly’ dead person whom the law can now label as ‘truly’ dead and proceed with as 

such. Instead it is saying that there is now no turning back, no hope of revival, and 

most of the dying process is over. As the court made clear in Bland, there are dignity 

interests at stake in pursuing invasive treatments which are medically futile. And as 

we have argued, in the context of death and donation, there may be positive patient 

interests to be advanced in the taking of viable organs. Indeed a failure to ensure their 

viability and to remove them in a timely manner may indicate a damage to the 

patient’s interests if they have a strong desire to donate. Relations of all involved - 

their interests, desires and social purposes -  are critical.  

 

Tibballs is mischievous in suggesting otherwise: that the law operates in a mechanical 

and black and white fashion; that in the case of death diagnosis and donation it entails 

a simple matching exercise; that there is such a thing as ‘truly dead’, which the law 

should reflect, and by implication ‘not truly dead’ (with its unfortunate and 

misleading implication that the person might well revive); and that the doctors in 

failing to ensure the critical match thereby fail to protect the best interests of the 

patient. To non-medical readers, to whom he is intellectually and morally responsible 

(in writing for a journal directed largely to a legal audience), he raises the spectre of 

people being harmed or killed off (perhaps just a little bit early) for their organs and 

their own interests ignored, as if the law would countenance such a suggestion (it 

would not).  

 

In his apparent endeavour to be determinate and absolute about legal and medical 

meaning, it is not at all clear what evil Tibballs wishes to avert and what good he 
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intends to promote. He suggests that he wants more honest laws and perhaps more 

honourable medical practitioners, who will not employ dubious medical practices 

which entail labelling people dead when they are not ‘truly dead’ and overriding their 

interests in the interests of those who might receive their organs. But the 

overwhelming impression conveyed is that he wishes to engender sufficient fear of 

the legal process and of the medical profession so as to undermine the altruistic social 

practice of organ donation in Australia. In a country which he knows to be short of 

donors, it is difficult to fathom this approach. Surely it undermines the public interest. 

 

He knows full well that the greatest fear arising from organ donation is taking organs 

too early and killing off the patient as a consequence. The fear is that medicine and 

law will collude in some unholy pact to produce a lawful mechanism for permitting 

the killing of people who are not truly dead, but might as well be, for the sake of those 

who would derive a benefit from their organs. The public needs to be confident that 

neither medicine nor the law countenances such a practice.44  

 

Tibballs seems to be proposing either an abandonment of the dead donor rule, because 

‘true death’ cannot be determined in a sufficiently swift manner which would leave 

organs still viable for donation and it is important  for ‘true death’ to be achieved  if  

there  is to be a dead donor rule (which it cannot). Or, out of honesty to the public, 

potential donors should be made to realise that they may not be ‘truly dead’ if they 

donate under current rules. These are essentially the options he offers but neither 

would be publicly acceptable, as he himself acknowledges. Both would engender 

great fear. He admits that the very idea that ‘organ donation should be undertaken on 

persons who are not dead…would be of concern to a potential donor’.45 But later: 

‘What perhaps is needed is acknowledgment by the medical and legal professions, 

and acceptance by the public, that donation is presently commonly carried out on 

persons not actually dead but rather in the process of dying or “not completely dead 

                                                 
44  Distrust of the medical profession in Japan ensured that they took a long time to be convinced of 

brain death criteria.  
45 Tibballs, above n.5, 347 
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but dead enough”. Only then is true consent to organ donation possible.’46 But then he 

concedes, again, in his final sentence, that abandonment of the dead donor rule would 

lack both ‘medical and social acceptance’.47  This is neither helpful nor honourable 

scholarship. It misleads more than it explains; it neither promotes a social good or 

averts a social evil. 

 

 

 

 

 

                                                 
46 Ibid, 354. 
47 Ibid, 355. 
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